
 
REQUEST FOR BOARD OF ADJUSTMENTS AND APPEALS ACTION  

As Amended 4:00 p.m., 1/07/11 (see Requested Council Action) 
 

 Date: January 10, 2011 
                                                              Board of Adjustments and Appeals Item:          A  

Department Approval City Manager Approval 

 

Item Description: Receive Appeal from Woods Edge Homeowners Association and Old Highway 8 
Neighborhood residents regarding property rejection of petition requesting a 
comprehensive plan amendment to the land use guidance for 3253 and 3261 Old 
Highway 8; and referring the appeal to the Planning Commission 
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BACKGROUND 1 

On November 16, 2010, a petition was submitted to the Community Development Department 2 

requesting that the City Council “…amend the Roseville Comprehensive Plan to recommend “medium 3 

density development with future Zoning to be of a density no greater than R-6 for 3253 and 3261 Old 4 

Highway 8”.  On December 8, 2010, the Community Development Director forwarded Ms. Rita Mix, 5 

petitioners’ representative a memo from the City Attorney that stated that the petition should be 6 

rejected on procedural grounds since neither state statutes nor city code allowed for abutting property 7 

owners to initiate a Comprehensive Plan Amendment.  However, staff did include the petition as part of 8 

the case material for the December 13, 2010 City Council meeting where adoption of a new zoning map 9 

was being considered. 10 

On December 20, 2010, the City Manager received an appeal to the administrative decision to reject the 11 

petition.  The basis for the appeal regarding the decision to deny the appeal is as follows: 12 

1) The Petition was submitted to the Community Development Director on November 16, 2010.  It 13 

contains signatures of 50 of the 73 property owners (69%) surrounding/abutting the parcels 14 

scheduled to be rezoned. 15 

2) The City Attorney in a letter to the Director recommends that the Petition be “declined” stating 16 

that only the Planning Commission or Council can initiate a change in the Comprehensive Plan. 17 

 However the Planning Commission did initiate the very same change named in the Petition on 18 

October 6, 2010. 19 

3) The City Ordinance 1016.01C that allows petitions by abutting property owners in matters of 20 

zoning was intended to protect citizen stakeholder rights to influence zoning or development  21 

that directly affects their property. The City has initiated this change in zoning, making it 22 

dependent on and subsequent to the Comprehensive Plan.  Thus by disallowing the Petition on 23 

the basis that abutting property owners have no standing to petition a change in the 24 

Comprehensive Plan, the abutting property owners are being denied the ability to exercise the 25 
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right to petition or otherwise influence zoning and land use decisions that affect their own 26 

property.  Denial of petition rights in this circumstance is contrary to the intent of the ordinance. 27 

Appeals of administrative decision made by the Community Development Department, under Chapter 28 

1009.08, are required to go the City Council acting as the Board of Adjustment and Appeals.    29 

STAFF RECOMMENDATION 30 

The City Attorney has outlined the procedural issues at hand and a recommended course of action to 31 

consider the appeals.  The City Attorney recommends that these appeals be sent to the February 2nd 32 

Planning Commission for their review.  The City Attorney has also prepared a memo to respond to 33 

questions raised by Mayor Roe regarding the appeals.   34 

REQUESTED COUNCIL ACTION (AS AMENDED 4:00 P.M., 1/07/11) 35 

Motion to refer the appeal of staff's  administrative decision to reject a petition requesting a 36 

Comprehensive Plan amendment on properties located at 3253 and 3263 Old Highway 8 to the 37 

February 2, 2011 Planning Commission meeting for their review and recommendation. 38 

 39 
Prepared by: Patrick Trudgeon, Community Development Director  (651) 792-7071 
 
Attachments: A: Appeal from Woods Edge Home Owners Association and Old Highway 8 neighborhood residents 

regarding the rezoning of 3253 and 3261 Old Hwy. 8 
B: Memo from City Attorney regarding procedures to consider land use appeals. 
C: Memo for City Attorney responding to questions regarding the petitions from Mayor Roe. 
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1700 West Highway 36  
Suite 110 
Roseville, MN  55113 
(651) 223-4999 
(651) 223-4987 Fax 
www.ebbqlaw.com 

James C. Erickson, Sr. 
Caroline Bell Beckman 

Charles R. Bartholdi 
Kari L. Quinn 

Mark F. Gaughan 
James C. Erickson, Jr.     

                       ————                                                               
   Robert C. Bell – of counsel 

 

TO:  Mayor Roe and Councilmembers 
 
FROM: Charles R. Bartholdi 
 
RE:  Land Use Appeals 
  Our File No: 1011-00196 
 
DATE:  January 5, 2011 
 
 As I indicated in my previous memorandum to you, the following three Land Use 
Appeals have been received by the City: 
 

1. Appeal by “members and property owners of Woods Edge Homeowners Association” 
to the decision to change the zoning of the adjacent parcels at 3253 and 3261 Old 
Highway 8 from Low Density Single Family Residential (R-1) to High Density 
Residential (HRD-1) (“Woods Edge Appeal”). 

  
2. Appeal by the “property owners abutting/surrounding the parcels at 3252 and 3261 

Old Highway 8” to the decision to deny the petition to amend the Roseville 
Comprehensive Plan to recommend Medium Density Development with future 
zoning to be of density to greater than R-6 for 3252 and 3261 Old Highway 8 (“Old 
Hwy 8 Appeal”). 

 
3. Appeal by Har Mar neighborhood residents to the decision to eliminate the R-1 

zoning of the south end of the Har Mar parking lot (“Har Mar Neighborhood 
Appeal”). 

 
 As a result of the adoption of the New Zoning Map and Code on December 13, 2010 and 
publication on December 21, 2010 (“New Zoning Code”), the Board of Adjustments and 
Appeals no longer hears appeals relating to City Council land use decisions (See Section 
1009.08).  Section 1002.06A.2. of the New Zoning Code provides that the Community 
Development Department is to interpret the provisions of the Code.  Following the delivery of 
my prior memorandum, the Community Development Department reviewed the Appeals, as 
required by Section 1002.06, and determined that the Woods Edge Appeal and Har Mar 
Neighborhood Appeal are appeals of City Council land use decisions and, consequently, are not 
reviewable by the Board of Adjustments and Appeals.  Therefore, only the Old Hwy 8 Appeal 
needs to be considered by the Board of Adjustments and Appeals. 
 
 The Old Hwy 8 Appeal is an appeal of an administrative decision.  Section 1009.08 of the 
New Zoning Code provides that such administrative decisions are appealable to the City Council, 
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acting as the Board of Adjustments and Appeals.  Therefore, this appeal should proceed as 
follows: 
 

1. The Old Hwy 8 Appeal should be referred to the Planning Commission for review at 
its next regularly scheduled meeting.  As indicated to you previously, Minnesota 
Statutes § 462.354, Subd. 2, provides as follows: 
 

“In any municipality in which the planning agency does not act as the 
board of adjustments and appeals, the board shall make no decision and 
any appeal or petition until the planning agency, if there is one, or a 
representative authorized by it has had reasonable opportunity, not to 
exceed sixty (60) days, to review and report to the board of adjustments 
and appeals upon the appeal or petition.”   

 
Consequently, the Board of Adjustments and Appeals should make no decision on 
this matter until the Planning Commission has had its opportunity to review and 
report on the Appeal. 

 
2. Following the receipt of the report from the Planning Commission, the Board of 

Adjustments and Appeals should then hold a public meeting to consider and rule on 
the Appeal. 

 
CRB/alb 
 
 
cc: William J. Malinen 
 Patrick Trudgeon 
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